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CHAPTER 13   NONCONFORMING USES, BUILDINGS AND LOTS

SECTION 13.010  Purpose
It is necessary and consistent with the establishment of this Ordinance that all uses and 
structures incompatible with permitted uses or structures in each zone be strictly regulated 
and permitted to exist only under rigid controls.  The purpose of such regulation and control 
is to discontinue a nonconforming use or structure, change a nonconforming use or 
structure to a conforming status, or allow alterations to a nonconforming use or structure
that do not increase the level of adverse impact on the neighborhood, or are required for 
the use or structure to comply with state or local health or safety requirements.

SECTION 13.020  Continuation of Nonconforming Use
Except as is hereinafter provided in this Ordinance, the lawful use of a building or structure 
or of any land or premises lawfully existing at the time of the effective date of this Ordinance 
or at the time of a change in the official zoning maps may be continued, although such use 
does not conform with the provisions of this Ordinance.  Alterations to nonconforming 
structures may only be made consistent with Section 13.060.

SECTION 13.030  Conveyance of Nonconforming Use
Nothing in this Ordinance shall be construed to limit the sale, transfer, or conveyance of 
property on which exists a nonconforming building, structure or use, so long as such sale, 
transfer, or other conveyance does not otherwise violate the provisions of this Ordinance. 

SECTION 13.040  Construction on and Conveyance of Nonconforming Legal 
Parcels

Nothing in this Ordinance shall be deemed to prohibit construction or reconstruction of 
conforming uses or structures on nonconforming legal parcels or limit the sale, transfer or 
conveyance of said legal parcels, so long as the construction, reconstruction, sale, 
transfer or conveyance is consistent with all applicable provisions of this ordinance.  

SECTION 13.050 Verification of Nonconforming Use
Must meet lawfully established and discontinuance or abandonment criteria below.

A. Lawfully Established:  For a nonconforming use to be verified as lawfully established it 
shall be consistent with all of the following:   

1. The nonconforming use has not been expanded in size or area or changed in
purpose or use beyond what was lawfully established;
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2. The property on which the nonconforming use is located meets the definition of 
legal parcel in Chapter 1 of this ordinance; 

3. The nonconforming use was lawfully established on or before the effective date 
of the provisions of this ordinance prohibiting the use verified by either a or b 
below.  No unlawful use of property existing at the time of the effective date of 
the provisions of this ordinance shall be deemed a nonconforming use.

a. Type I Verification:   Lawfully established is verified by non-discretionary 
evidence including but not limited to zoning approval or County Assessor 
records verifying the date of establishment.  This type of verification is not 
subject to any review process because it does not involve the exercise of any 
discretion or judgment.   If the applicant wishes documentation of this it shall 
be done as a Land Use Verification Letter.

b. Type II Verification:  Lacking non-discretionary evidence, lawfully established 
is verified by a discretionary process consistent with Section 2.060(A)(9).

It is the burden of the applicant to provide a preponderance of evidence 
which will allow the Planning Director to conclude the nonconforming use 
was lawfully established.  Such evidence includes but is not limited to:

-Utility Bills and Records (phone, power, sewer, water) 
-Aerial Photographs
-Dated Photos
-Notarized Letters or Affidavits affirming the date of establishment

B. Discontinuance or Abandonment:  For a nonconforming use to be verified as 
lawfully established it must not have been discontinued or abandoned according to 
the following criteria.  Based on the circumstances, the Director shall determine 
whether discontinuance or abandonment shall be reviewed as a Type I or Type II 
process as described in A above.

1. The reference period for determining whether an abandonment or interruption of 
a nonconforming use or an aspect thereof has occurred shall be twelve (12)
consecutive months in any of the ten (10) years preceding the date of the 
application.  Proof of intent to abandon is not required to determine that a 
nonconforming use has been discontinued or abandoned.

2. An abandonment or interruption of a use may arise from the complete cessation 
of the actual use for a twelve (12) month period even if improvements to support 
the use remain in place.
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3. An interruption or abandonment for a twelve (12) month period that constitutes 
less than full cessation of the use or a portion thereof may result in a declaration 
of a continuing use, but of a lesser intensity or scope than what would have 
been allowable if the nature and extent of the use as of the date it became 
nonconforming had continued, even if improvements to support the full use 
remain in place.  

4. A change in the nature of the use may result in a determination that the use has 
been abandoned or has ceased for a twelve (12) month period if there are no 
common elements between the activities of the previous use and the current 
use.

Factors to be considered in determining whether there has been a change in the 
nature of a use shall include, but are not limited to, consideration of the type of 
activities being conducted, the operating characteristics of the activities 
associated with the use (including off-site impacts of those activities), changes in 
structures associated with the use and changes in the degree to which the 
activities associated with the use occupy the site.

5. A surface mining use shall not be deemed to be interrupted or abandoned for any 
period after July 1, 1972, provided:

a. The owner or operator was issued and continuously renewed a state or local 
surface mining permit, or received and maintained  a state or local exemption 
from surface mining regulation; and

b. The surface mining use was not inactive for a period of 12 consecutive years or 
more.  For purposes of this subsection, “inactive” means no aggregate materials 
were excavated, crushed, removed, stockpiled or sold by the owner or operator 
of the surface mine.

SECTION 13.060  Restoration or Alteration of Nonconforming Use
Restoration or alteration of a nonconforming use or structure shall be reviewed according to 
Section 2.060(A)(9) and limited to the applicable criteria below and Verification of 
Nonconforming Use in Section 13.050 above.  Any other restorations or alterations shall 
conform to all of the criteria of this ordinance.  

Maintenance, repair, alteration, restoration or replacement of a lawfully implemented or 
established dwelling in the Exclusive Farm Use or Forest Zone shall be governed by those 
zones and not be subject to the alteration language in Chapter 13.  However, these 
dwellings will be subject to a Chapter 6 or 7 Variance Review if they cannot meet all of the 
provisions of the Wasco County Land Use and Development Ordinance, and must comply 
with all current health and safety ordinances including but not limited to Geologic Hazard 
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Overlay (Section 3.750) Fire Safety Standards (Chapter 10) and Flood Damage Prevention 
(Chapter 22).  

A. Restoration or Replacement of a Nonconforming Structure Destroyed by Fire, Other 
Casualty or Disaster:  If a nonconforming structure or a structure containing a 
nonconforming use is destroyed by fire, other casualty or natural disaster, restoration or 
replacement shall be permitted subject to the following criteria:   

1. Time Limitation:  An application is received within twelve (12) months from the 
occurrence of the fire, casualty or natural disaster.  The application shall include 
official documentation establishing the date of the fire, casualty, or natural disaster.
If an application is not received within twelve (12) months from the occurrence, the 
nonconforming use shall be considered discontinued.  

2. Size:  The restoration of a nonconforming building or structure may not increase the 
floor area or create a greater nonconformance than existed at the time of damage or 
destruction.  Any changes in height, additions of attics basements, decks or 
elements that were not part of the original structure beyond what is necessary to 
comply with current building code or building industry standards shall be considered 
an alteration.  

3. Location:  The restoration shall be sited on the same footprint as the original 
structure.  However, if the applicant wishes to change the location to better comply 
with current setback, buffer or health and safety standards, the restoration will be 
allowed to be relocated the minimum distance necessary to achieve this goal.  Any 
relocation beyond the minimum distance necessary shall be considered an 
alteration.

4. Health & Safety:  The restoration shall comply with all current health and safety 
ordinances including but not limited to Geologic Hazard Overlay (Section 3.750) Fire
Safety Standards (Chapter 10) and Flood Damage Prevention (Chapter 22).

B. Alteration of a nonconforming use to Comply with State or Local Health or Safety 
Requirements:  No conditions shall be placed upon the continuation or alteration of a 
nonconforming use when necessary to comply with state or local health or safety 
requirements, or to maintain in good repair the existing structures associated with 
the use.  

Proof of compliance with health or safety requirements or the necessity to maintain 
in good repair existing structures associated with the use shall be submitted with the 
application.  

C. Alteration of a nonconforming use including but not limited to any combination of the 
following:  
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-Replacing a structure not damaged or destroyed by fire, other casualty or disaster;

-Expanding a structure beyond its current size;

-Relocating a structure to a different location on the same legal parcel;

1. Alteration will result in no greater adverse impact on the neighborhood or shall result 
in less of an adverse impact on the neighborhood considering the criteria listed 
below.  

a.  Residential Uses Only

(1) The nonconforming use is in compliance with all conditions or limitations 
associated with its creation or approval;

(2) The comparative visual appearance between the existing nonconforming 
use and the proposed alteration;

(3) The alteration shall not change the manner or purpose of the use;

(4) The proposed alteration shall not result in greater nonconformity to property 
line setbacks or resource buffer requirements unless the alteration will extend 
a structure further away from and perpendicular to the property line or 
resource.  Any proposal that would extend an existing structure further toward 
the property line or resource, or expand an existing structure parallel into a 
setback or buffer shall also be subject to Chapters 6 & 7, Variances and any 
other applicable review criteria;

(5) Relocation shall result in conformity with all property line setbacks and 
resource buffer requirements unless there is no other location on the property 
that could comply with all setback and buffer requirements and the relocation 
would remove the structure from an undesirable location according to the 
Wasco County Land Use and Development Ordinance such as a water buffer 
or floodplain.  If the relocation cannot conform to all setback and buffer 
requirements the application shall also be subject to Chapters 6 & 7, 
Variances and any other applicable review criteria;

(6) The alteration must be consistent with Health and Safety Regulations 
including but not limited to Geologic Hazard Overlay (Section 3.750) Fire 
Safety Standards (Chapter 10) and Flood Damage Prevention (Chapter 22);

(7) Other factors which impact the character or needs of the neighborhood;
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b. Non-Residential Nonconforming Uses Only

(1) Criteria (1) – (7) in subsection a. above;

(2) The alteration will result in an overall reduction in adverse impacts to the 
neighborhood.  Each application for alteration will include an analysis of the 
current adverse impacts to the neighborhood utilizing a – b below, and how 
the alteration reduces the total of the adverse impacts.  An increase in one 
individual adverse impact may be offset by reductions in others as to effect a 
total reduction in adverse impacts;

(a) An evaluation of the character and history of the use, its relationship to 
development in the neighborhood and how the alteration would affect 
this;

(b) The comparable degree of noise, light, vibration, dust, odor, fumes, 
glare or smoke detectable within the neighborhood between the 
existing nonconforming use and the proposed alteration;  

(c) The comparative impact to public facilities and services including but 
not limited to: roads, fire and police protection, sewer and water 
facilities, telephone and electrical service, or solid waste disposal 
facilities between the existing nonconforming use and the proposed 
alteration;

(d) The comparative amount and nature of outside storage, loading and 
parking between the existing nonconforming use and the proposed 
alteration;

(e) The comparat ive hours of  operat ion between the existing 
nonconforming use and the proposed alteration;

(f) The comparative effect on identified natural resources between the 
existing nonconforming use and the proposed alteration; and

(g) The comparative effect on water quality, quantity or drainage in the 
neighborhood between the existing nonconforming use and the 
proposed alteration.

2. The Planning Director may impose conditions of approval on any alteration of a 
nonconforming use, structure(s) or other physical improvements permitted under this 
section when deemed necessary to ensure the mitigation of any adverse impacts.  
Such conditions could include but are not limited to:
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a. Special yards and spaces.

b. Fences and walls.

c. Special parking and/or loading provisions.

d. Street dedication and improvements.

e. Control of points of vehicular ingress and egress.

f. Special provisions for signs.

g. Landscaping and maintenance of grounds.

h. Control of noise, light, vibration, dust, odor, fumes, glare, smoke, or other 
similar nuisances.

i. Limitation of time for certain activities.

j. A time period in which a proposed use shall be developed.

k. A limit of total duration of use.

SECTION 13.070 Vested Right
Pursuant to ORS 215.427, if an application was complete when first submitted or the 
applicant submits additional information, as described in ORS 215.427(2), within 180 
days of the date the application was first submitted, approval or denial of the 
application shall be based upon the standards and criteria that were applicable at the 
time the application was first submitted.

SECTION 13.080  Consolidation of Undeveloped Subdivisions 

A. A unit of land shall be consolidated with adjacent lands in the same ownership if the 
subdivision within which the unit of land is located is undeveloped pursuant to ORS 
chapter 92, Undeveloped Subdivisions.

B. No portion of a consolidated plat shall be considered a separate parcel solely 
because an existing property overlays, and possibly fragments, that consolidated 
subdivision.

C. Criterion A shall not be applied to consolidate two or more units of land where each 
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unit of land is developed with a dwelling that qualifies as an existing use. One or 
more undeveloped units of land shall be consolidated with one or more developed 
units of land.

D. Lots shall be consolidated through the process outlined in ORS Chapter 92, 
Undeveloped Subdivisions, or through a Replat process as outlined in Chapter 21.


